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The title | have chosen for my talk is: “Supplementary and Miscellaneous Issues relating to the
book Drafting Trusts and Will Trusts in Scotland”. As many of you will recognise, that title borrows from
the Scottish Law Commission Discussion Paper called “Supplementary and Miscellaneous Issues relating
to Trust Law”. That Scottish Law Commission title has been described" as a rather modest one given
that the Discussion Paper covered a range of substantial topics in a substantial way. As for what I'm
going to say this evening however, the modesty of such a title is rather more apt.

A remarkable number of talks are presented under three headings: this one is no exception.
First, | want to say something about what prompted the writing of the book; secondly, the timing of its
publication; and thirdly, make various comments about drafting.

(1) What prompted the writing of the book

In 2007 Alan Barr and Sandra Eden gave a seminar entitled “Capital Taxes in (Yet Another) New
Era”.* The introduction began, rather wistfully, with the words: “it used to be so quiet in the land of the
private client practitioner ...” As an aside, | wonder whether that comment wasn’t a little outdated even
then. If, before 2007, one had chanced on Brodies’ website and clicked on “Private Client Services” |
doubt one would have been greeted with such words as: “All pretty quiet here really but please do ring
for a leisurely chat anytime - between the hours of 10 and 4.”

Be that as it may, | think Alan’s introductory words struck a chord with many who were there.
Certainly, when | started doing Private Client work most of it concerned testamentary liferent trusts and
traditional marriage contract trusts. In the main, these trundled on fairly predictably. But over the years
things have got a lot less predictable. There are a range of reasons for that but this is not the time to
explore them. The result however was that one needed to learn more about more. In that process |
found myself turning regularly to James’s English version of Drafting Trusts and Will Trusts.® This, |
discovered, addressed in a practical way the sorts of things { now needed to know more about. That was

* See The Honourable Lord Tyre, The Statutory Restatement of the Scots Law of Trusts, an address presented to
STEP members in Edinburgh, May 2013, The Journal of the Society of Trust and Estate Practitioners, June 2013, p.
8.

? Alan Barr and Sandra Eden, Capital Taxes in (Yet Another) New Era — What Does It All Mean? The Edinburgh Law
Review Seminar Series 2007, p. 1.

3 Now in its 11" edition: James Kessler QC and Leon Sartin, Drafting Trusts and Will Trusts, Sweet & Maxwell.



all very well: after all, both English and Scottish trust law achieve similar practical objectives. But it was
only ali very well up to a point because, of course, the underlying conceptions in the two jurisdictions
are different. Professor Gretton and Dr Steven make the point neatly by way of a computer analogy.
They say that what the different underlying conceptions produce “on screen” is similar, but the
“software” is not the same.? So, in turning to the English version of the book there was always the
niggling question as to whether | was sufficiently alive to picking up on all those software differences.
On that aspect a remark of Ross Anderson’s in a recent SLT article sums it up: “the more you know, the
more you realise you do not know, and the more you worry.”” So that, essentially, was what prompted
the writing of the book: a wish that there was a version of James's English book adapted specifically for
Scots law reflecting the software differences. | turn next to my second point: the timing of publication.

2. The timing of its publication
Lord Tyre in an address ® to STEP in May last year began like this:

“The subject | have chosen for this evening’s address is the statutory restatement of the Scots
faw of trusts. It seemed to me that it was a particularly appropriate time to provide some
thoughts on this subject as the Scottish Law Commission ... will shortly be producing its report
on trusts, including a draft Trusts (Scotland) Bill.”

He then went on:

“Or, to put it another way, this is a particularly inappropriate time to provide my thoughts on
this subject as everything | say will shortly be rendered academic by the publication of the
report and draft Bill.”

That remark could be applied - mutatis mutandis and a fortiori - to the timing of our book.
James and | considered this timing issue: whether we should hold off doing the book until after the
enactment of the Trusts (Scotland) Bill. | am glad we pressed ahead for two main reasons. The first is
more of a personal one.

James has more experience than most in the writing of books. But | had none until this one. |
did of course have the advantage over most authors: instead of starting with a blank page, | was starting
with James’s 657 page book which was not only already finished but in its 11" edition. Nevertheless,
book-writing of any sort is not that easy and if we had waited until after the Trusts Bill was enacted one
would then have had to mesh the old trust law with the new in a single exercise. That would have made
the task all the harder, and | found it quite hard enough as it was.

4 George L Gretton and Andrew J M Steven, Property, Trusts and Succession, (Bloomsbury Professional, 2013),
para. 22.2.

® Ross Gilbert Anderson, Reform of security over moveable property: a critique, Edin. L. R. 267. His footnote to that
remark says (original emphasis): “[a] major issue for a small jurisdiction is whether comprehensive codification of
Scots private law would render the law for practitioners more accessible than at present. If this sounds odd,
imagine trying to advise on a corporate transaction without the benefit of the Companies Acts.”

® The Honourable Lord Tyre, The Statutory Restatement of the Scots Law of Trusts, an address presented to STEP
members in Edinburgh, May 2013, The Journal of the Society of Trust and Estate Practitioners, June 2013, p. 6.



- Secondly, and perhaps more compelling, once the Trusts Bill is published there is no knowing
when it will be enacted. As Lord Tyre said in his STEP address: “who knows — it may even be that the
Scottish Parliament will not proceed to enactment of [the Bill] ... as a matter of urgency.”

I now move on to the third of my miscellany: various general comments about drafting.
3. Various general comments about drafting

Our book “Drafting Trusts and Will Trusts in Scotland” does what it says on the tin: it is about
the drafting of wills and trusts and the provision of a range of styles. In chapter 3 (headed “Style”) there
is a general discussion on drafting; in chapter 9 (headed “General Provisions of a Trust”) there is a
section discussing the use of definitions; and particular drafting points are made throughout the text.
But, as we say in the preface to the book: “the styles are accompanied by an explanation as to why the
text is there ... the explanation is of the essence ...”

The notion of the explanation being of the essence was trenchantly put by Peter Prescott QC
sitting as a Deputy Judge in an English High Court case in 2008.” He began by saying that the secret of
legal drafting was best described by Nicolas Boileau - writing in 1674 - as follows: “what one conceives
well can be stated with clarity and the words to say it come easily.” The judge then went on:

“We should all have that framed and displayed on our desks. But too often the opposite precept
is followed. Bits of legal boilerplate are bolted together so that it is the words that are allowed
to shape the concept instead of the other way round. In that regard the invention of the word
processor has worked wonders. Sometimes | fear, it has dispensed with the ‘concept’
altogether. Misfortune not infrequently follows.”

| shifted somewhat uneasily in my seat on reading: “bits of legal boilerplate are bolted
together”. |, for one, have occasionally sinned.

So, one of the great attractions of James’s English version of his book was that it provided a full
explanation of the concepts and how they shape the wording of the styles: an approach designed to
avoid the dangers of boilerplate bolting. In our producing a version of the book specifically for Scotland
we have aimed for the same approach in providing full explanations of the Scottish trust law software.

I move on now to other aspects of drafting and touch on how changes in general attitudes may
affect both the style in which things are drafted and also the substance of what is drafted.

One usually thinks of changes in the law affecting the substance of what is drafted. But changes
in general attitudes may play a part too.

As an example of that, there is mention in the book of alimentary liferents whose heyday was
when ante-nuptial marriage contract trusts were all the rage.® Changes in the law® are one explanation

7 Oxonica Energy Ltd v Neuftec Ltd [2008] EWHC 2127 (Patents Court) at para. 2. | am grateful to Ross Anderson
for drawing my attention to this case in his essay “Words and Concepts: Trusts and Patrimony” in Andrew
Burrows, David Johnston and Reinhard Zimmermann (eds.) Judge and Jurist, Essays in Memory of Lord Rodger of
Earlsferry {Oxford University Press, 2013) p. 351.

8 See David Murray, The Property of Married Persons (1891) p. 86: “no deed known in practice plays a more
important part in the affairs of modern life than an ante-nuptial contract of marriage.”



for such trusts becoming obsolete. But another is a change in attitudes.”® Here is Lord Deas, back in
1875, extolling the virtues of the ante-nuptial marriage contract trust:

“the principle of protection to a wife for her marriage contract provisions is not unknown to our
law...it appears to me that it is founded in nature — that the admirable subjugation of the will of
the one sex to the pleasure of the other for the mutual benefit of both calls for it in return on
the ground of humanity ... "™

Obsolete? | think so. And my wife agrees with me.

As for the question of style of drafting, rather than its substance, the book speculates briefly on
the changes in general attitudes which have resulted in a demand for plain English. | won’t rehearse
those speculations here. Instead, on this aspect, | turn back to Lord Tyre's STEP address in which he
described the drafting style of the 1921 Trusts (Scotland) Act as that of a bygone age. As an example, he
referred to section 22 of the 1921 Act which provides for the appointment of new trustees by the court
in a single sentence running to 349 words. Section 23 of the 1921 Act, which provides for the removal of
trustees by the court, is a less extreme example of a dive-in-and-hold-your-breath sentence.” It is a
mere 137 words as follows:

“In the event of any trustee being or becoming insane or incapable of acting by reason of
physical or mental disability or being absent from the United Kingdom continuously for a period
of at least six months, or having disappeared for a like period, such trustee, in the case of
insanity or incapacity of acting by reason of physical or mental disability, shall, and in the case of
continuous absence from the United Kingdom or disappearance for a period of six months or
upwards, may, on application in manner in this section provided by any co-trustee or any
beneficiary or other person interested in the trust estate, be removed from office upon such
evidence as shall satisfy the court to which the application is made of the insanity, incapacity, or
continuous absence or disappearance of such trustee.”

A generalised version of that provision appears in section 7 of the current draft Trusts (Scotland)
Bill and shows how public drafting style reflects changes in attitudes. Section 7 says:

“Where a trustee —

(a) is unfitted to carry out the duties of a trustee,

° In particular: the abolition of the husband’s jus mariti by s. 1 The Married Women'’s Property (Scotland)

Act 1881, the abolition of the husband’s jus administrationis by s. 1 of the Married Women'’s Property {Scotland)
Act 1920; the abolition of the scope for intending spouses to discharge prospectively the legal rights of any
children of the marriage by s. 12 Succession {Scotland) Act 1964 (in respect of deeds executed on or after 10"
September 1964); the abolition of the right of a woman (but not a man) to create an alimentary provision in her
own favour over funds provided by herself; and the abolition of marriage being “onerous consideration” in
relation to an antenuptial contract by s. 5 Law Reform (Husband and Wife) (Scotland} Act 1984.

10 E.M. Clive and John G Wilson, Husband and Wife, 4™ edn (W Green, 1974), p. 313.

Menzies v Murray (1875) 2 R. 507 at 516.

A term borrowed from Professors Gretton and Reid: “conveyancers traditionally like dive-in-and-hold-
your-breath sentences. They feel that short sentences belong to Ladybird books. But long sentences, like long bits
of string, easily get tangled. There is much to be learnt from Ladybird books.” See Kenneth G C Reid and George L
Gretton, Conveyancing 2005, Avizandum Publishing, 2006, p. 97.
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(b) purports to carry out those duties but does so in a way which is inconsistent
with, or might be inconsistent with, a trustee’s fiduciary duty,

(c) has neglected the trustee’s duties as trustee,
(d) is incapable; or
{e) is untraceable,

the court may, on the application of a person with an interest in the trust property,
remove the trustee from office.”

“Chalk and cheese” comes to mind in contrasting section 23 of the 1921 Act and section 7 of the
Bill.

My co-author, in a paper given at the Institute of Advanced Legal Studies in 2012, referred to
criticism of legislative drafting being something of a national sport. But he also made the point that
statute is often the private drafter’s starting place.” Section 7 of the draft Trusts {Scotland) Bill is an
example of a welcome starting place and reflects the style of drafting adopted in our book. | end with
the hope that it will not be too long before we are able to refer to the Trusts (Scotland) Act 2000 and ?.
Well, 1 shall not venture a guess as to the year.

B James Kessler QC, Public and Private Drafting, Objectives, problems, styles and approaches, Statute Law

Society joint event held at the Institute of Advanced Legal Studies, London, 15 October 2012, p. 3.



